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Such denial shall not preclude a grant
of asylum for an otherwise eligible de-
pendent who has filed a separate asy-
lum application, nor shall such denial
result in an otherwise eligible depend-
ent becoming ineligible to apply for
asylum due to the provisions of section
208(a)(2)(C) of the Act.

§ 208.15 Definition of ‘‘firm resettle-
ment.’’

An alien is considered to be firmly
resettled if, prior to arrival in the
United States, he or she entered into
another nation with, or while in that
nation received, an offer of permanent
resident status, citizenship, or some
other type of permanent resettlement
unless he or she establishes:

(a) That his or her entry into that
nation was a necessary consequence of
his or her flight from persecution, that
he or she remained in that nation only
as long as was necessary to arrange on-
ward travel, and that he or she did not
establish significant ties in that na-
tion; or

(b) That the conditions of his or her
residence in that nation were so sub-
stantially and consciously restricted
by the authority of the country of ref-
uge that he or she was not in fact re-
settled. In making his or her deter-
mination, the Asylum Officer or Immi-
gration Judge shall consider the condi-
tions under which other residents of
the country live, the type of housing
made available to the refugee, whether
permanent or temporary, the types and
extent of employment available to the
refugee, and the extent to which the
refugee received permission to hold
property and to enjoy other rights and
privileges, such as travel documenta-
tion including a right of entry or re-
entry, education, public relief, or natu-
ralization, ordinarily available to oth-
ers resident in the country.

§ 208.16 Withholding of removal.
(a) Consideration of application for

withholding of removal. An asylum offi-
cer shall not decide whether the exclu-
sion, deportation, or removal of an
alien to a country where the alien’s life
or freedom would be threatened must
be withheld, except in the case of an
alien who is otherwise eligible for asy-
lum but is precluded from being grant-

ed such status due solely to section
207(a)(5) of the Act. In exclusion, depor-
tation, or removal proceedings, an im-
migration judge may adjudicate both
an asylum claim and a request for
withholding of removal whether or not
asylum is granted.

(b) Eligibility for withholding of re-
moval; burden of proof. The burden of
proof is on the applicant for withhold-
ing of removal to establish that his or
her life or freedom would be threatened
in the proposed country of removal on
account of race, religion, nationality,
membership in a particular social
group, or political opinion. The testi-
mony of the applicant, if credible, may
be sufficient to sustain the burden of
proof without corroboration. The evi-
dence shall be evaluated as follows:

(1) The applicant’s life or freedom
shall be found to be threatened if it is
more likely than not that he or she
would be persecuted on account of race,
religion, nationality, membership in a
particular social group, or political
opinion.

(2) If the applicant is determined to
have suffered persecution in the past
such that his or her life or freedom was
threatened in the proposed country of
removal on account of race, religion,
nationality, membership in a particu-
lar social group, or political opinion, it
shall be presumed that his or her life or
freedom would be threatened on return
to that country unless a preponderance
of the evidence establishes that condi-
tions in the country have changed to
such an extent that it is no longer
more likely than not that the appli-
cant would be so persecuted there.

(3) In evaluating whether the appli-
cant has sustained the burden of prov-
ing that his or her life or freedom
would be threatened in a particular
country on account of race, religion,
nationality, membership in a particu-
lar social group, or political opinion,
the asylum officer or immigration
judge shall not require the applicant to
provide evidence that he or she would
be singled out individually for such
persecution if:

(i) The applicant establishes that
there is a pattern or practice in the
country of proposed removal of perse-
cution of a group of persons similarly
situated to the applicant on account of
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race, religion, nationality, membership
in a particular social group, or politi-
cal opinion; and

(ii) The applicant establishes his or
her own inclusion in and identification
with such group of persons such that it
is more likely than not that his or her
life or freedom would be threatened
upon return.

(c) Approval or denial of application—
(1) General. Subject to paragraphs (c)(2)
and (c)(3) of this section, an application
for withholding of deportation or re-
moval to a country of proposed re-
moval shall be granted if the appli-
cant’s eligibility for withholding is es-
tablished pursuant to paragraph (b) of
this section.

(2) Mandatory denials. Except as pro-
vided in paragraph (c)(3) of this sec-
tion, an application for withholding of
removal shall be denied if the applicant
falls within section 241(b)(3)(B) of the
Act or, for applications for withholding
of deportation adjudicated in proceed-
ings commenced prior to April 1, 1997,
within section 243(h)(2) of the Act as it
appeared prior to that date. For pur-
poses of section 241(b)(3)(B)(ii) of the
Act, or section 243(h)(2)(B) of the Act
as it appeared prior to April 1, 1997, an
alien who has been convicted of a par-
ticularly serious crime shall be consid-
ered to constitute a danger to the com-
munity. If the evidence indicates the
applicability of one or more of the
grounds for denial enumerated in the
Act, the applicant shall have the bur-
den of proving by a preponderance of
the evidence that such grounds do not
apply.

(3) Exception to the prohibition on with-
holding of deportation in certain cases.
Section 243(h)(3) of the Act, as added by
section 413 of Public Law 104–132, shall
apply only to applications adjudicated
in proceedings commenced before April
1, 1997, and in which final action had
not been taken before April 24, 1996.
The discretion permitted by that sec-
tion to override section 243(h)(2) of the
Act shall be exercised only in the case
of an applicant convicted of an aggra-
vated felony (or felonies) where he or
she was sentenced to an aggregate
term of imprisonment of less than 5
years and the immigration judge deter-
mines on an individual basis that the
crime (or crimes) of which the appli-

cant was convicted does not constitute
a particularly serious crime. Neverthe-
less, it shall be presumed that an alien
convicted of an aggravated felony has
been convicted of a particularly serious
crime. Except in the cases specified in
this paragraph, the grounds for denial
of withholding of deportation in sec-
tion 243(h)(2) of the Act as it appeared
prior to April 1, 1997, shall be deemed
to comply with the 1967 Protocol Relat-
ing to the Status of Refugees.

(d) Reconsideration of discretionary de-
nial of asylum. In the event that an ap-
plicant is denied asylum solely in the
exercise of discretion, and the appli-
cant is subsequently granted withhold-
ing of deportation or removal under
this section, thereby effectively pre-
cluding admission of the applicant’s
spouse or minor children following to
join him or her, the denial of asylum
shall be reconsidered. Factors to be
considered will include the reasons for
the denial and reasonable alternatives
available to the applicant such as re-
unification with his or her spouse or
minor children in a third country.

§ 208.17 Decisions.

The decision of an asylum officer to
grant or to deny asylum or withholding
of removal, or to refer an asylum appli-
cation in accordance with § 208.14(b),
shall be communicated in writing to
the applicant. Notices of decisions to
grant or deny asylum, or to refer an
application, by asylum officers shall
generally be served in person unless, in
the discretion of the asylum office di-
rector, routine service by mail is ap-
propriate. A letter communicating de-
nial of the application shall state the
basis for denial of the asylum applica-
tion. The letter also shall contain an
assessment of the applicant’s credibil-
ity, unless the denial is the result of
the applicant’s conviction of an aggra-
vated felony. Pursuant to § 208.9(d), an
applicant must appear in person to re-
ceive and to acknowledge receipt of the
decision.

§ 208.18 Determining if an asylum ap-
plication is frivolous.

For applications filed on or after
April 1, 1997, an applicant is subject to
the provisions of section 208(d)(6) of the
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